
UNITED STATES 
ENVIRONMENTAL PROTECTION AGEJ\"CY 

BEFORE THE ADMINISTRATOR 

IN THE MATTER OF: 

MERJDIAN COMMERCIAL 
CONSTRUCTION, LLC, 

Respondent. 1 

) 
) 

) Docket No. CWA-08-2009-0015 
) 

) 
) 

ORDER GRANTING MOTION TO AMEND ANS,;vER 

On August 14, 2009, whi le this action was pending in this Tribunal' s Alteritti ve Dispute 
Resolution (ADR) p rocess, the Respondent submitted a Motion to Amend Answer and 
Unopposed Amended Answer and Request for Hearing, both supported by the Affidavi t of Kyle 
G . Pender, Respondent's counsel. Due to the fact that the case was then pending in ADR, no 
ruling on the Amended Answer was issued . 

The Af'fidavit indicates that the amendment is necess itated by the previous filing of an 
Answer failing to m eet the requirements of Rule 22 .1 S(b) (40 C.F.R. § 22. 1 S(b)) which provides 
that an Answer must "clearly and directly admit, deny or explain each ofthefactual allegations 
contained in the complaint . .. , (t)he circumstances o r arguments which are a lleged to constitute 
the grounds for any defense; the facts which respondent disputes; the basis for opposing any 
proposed relief and whether a hearing is requested. " The Affidavit further ind icates that the 
Amendment is unopposed. 

Section 22. 15(e) of the Rules of Practice (40 C.F.R. § 22. 15(e)) provides that a 
Respondent m ay amend the Answer only upon motion granted by the Presiding Officer. 
However, the Rules of Practice provide no s tandard Cor determining when leave to amend should 
be granted. -Rule 15(a) of the federal Rules of Civi l Procedure concern ing amended pleadings 

1 The caption has been changed to reflect the withdrawal o f a previously named 
Respondent. 



provides that "leave [to amend] shall be fi·eely given ,,vhen justice so requires. "2 The United 
States Supreme Court has interpreted this Rule to mean that there should be a "strong 
liberality ... in allowing amendments" to plcac;lings. Forman. v. Davis, 371 U.S. 178 (1962). Leave 
to amend pleadings under Rule 15(a) should be given freely in the absence. of any apparent or 
declared reason, such as undue delay, bad faith, or dilatory motive on the movant's part, repeated 
failure to cure deficiencies by previous amendment, undue prejudice, or [·utilit y o f amendment. 
I d. 

Therefore, Respondent's Motion to Amend Answer is hereby GRANTED and the 
Amended Answer submitted with such Motion is deemed filed as of this date. 

Date: November 5, 2009 
Washington, D.C. 

2 The Federal Rules of Civil Procedure arc not binding on administrati ve agencies but 
many times these rules provide useful and instructive guidance in applying the Consolidated 
Rules of Practice. See, Oak Tree Farm Dairy, inc. v. Block, 544 F. Supp. 1351 , 1356 n. 3 
(E.D.N.Y. 1982); ln. re Wego Chem.ical & Mineral Corporation, 4 E.A.D. 513, 524 n.10 (EA8 
1993). 



In the Mauer of Meri dian Commercial Construction. LLC, Respondent 
Docket No. CWA-08-2009-0015 

CERTIFICATE OF SERVlCE 

J certify that the foregoing O r·dcr Granting Motion To Amend Answer, dated 
November 5, 2009, was sent thi s day in the following manrkr to the addressees listed 
below: 

Dated: November 5, 2009 

Original And One Copy By Pouch Mai l To: 

Tina Artemis 
Regional Hearing Clerk 
U.S . DPA 
1595 Wynkoop 
Denver, CO 80202- 1129 

Copy By Pouch Mail To : 

Margaret "Peggy" Livingston, Esquire 
Enforcernent Counsel (8ENF-L) 
U.S. EPA 
1595 Wynkoop Street 
Denver, CO 80202- 1129 

Copy By Regular Mail To: 

James.R. Bullis, Esquire 
Kyle G. Pender, Esquire 
Montgomery Goff & Bull is, PC 
4650 38111 AvenueS, Suite 110 
P.O. Box 9199 
Fargo, NO 58 106-9 199 

fll~)~~- - ~/&_/ 
\. Maria Whi~-Beale 

Staff Assistant 


